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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Maiter of
Docket Wo., 9299

MSCSOFTWARE CORPORATION,
a corporation.

— g et g’

TO:  The Honorable D. Michael Chappell
Administrative Law Judge

RESPONDENT MSC.SOFTWARE’S MOTION FOR
EVYEN DAY ADVANCE NOTICE OF WITNESS ORDER

Complaint Counsel’s continuing atlempts at “trial by ambush” are neither
legitimate nor geared toward doing justice. In its most recent incarnation, Complaint Connsel —
while continuing to insist that it might call up to 27 trial wimesses — refuses to agree to ideuntify
the arder of those witnesses one week ahead of'the date of their testimony. Complamt Counsel’s
only possible rationales for disagreeing with this stipulation — which would affect both partigs
equally — arc that it wishes to usc surprise as a tactical advantage or punish MSC by having it
prepare expensive Cross-examinations for witnesses that Complaint Couansel may never call at
trial.

In light of the Court’s letter of Tune 12, 2002, indicated that “some notice™ will be
required regarding the timing and order of wilnesses to be called, MSC requests that such notice
be seven (7} days, lbe same amount of notice required by the ALT before a party can read
deposition transcript designations at trial,  {See &12/02 letter from V. Arthaud to Counsel,
attached as Exhibit A) In a trial that could span more than a month — and include testimony

from any combination of the 27 witnesses still on Complaint Counsel’s trial witness list — il is



both fair and reasonable that each party be given seven days advance notice so as to avoid the
burden and expense of preparing unnecessary cross-examinations.

As this Court 1s well aware, prepanng for trial s a time-consuming and expensive
undertaking. This is especially true where the other side has only “limited” s witness list to
over two dozen witnesses, four of whom are experts. Neither party has time (and MSC does not
have the financial resources) to waste doing unncccssary work [or witnesses that may never
testify, or going back and having to redo work because of the order in which wilnesses are
called, Giving seven days advance notice o when each witness is going to leshfy 1s a reasonable
way to ensure that trial proceeds efficiently and no resources are unnecessarily wasted.

Further, each side is likely 1o know the order of their witnesses seven days priorto
calling them, so there can be no leginmate claim that a seven-day notice requirement is
burdengorne. It is a matter of common courtesy to inform the other side about where your case 13
going, rather than trying 1o “surprise” or “gmbush” them. A strong, well-orpanized case does not
need to employ such tactics {0 gain an advantage or win,

In these eircumstances, Complaint Counsel has a particularly weak argument that
il cannol provvide its witness order a week ghead of time. Complaint Counsel has had more than
24 months of pre-filing investigation followed by another 9 months of adjudicative discovery to
prepare it casc apainst MSC. Complaint Counsel’s proposed Findings of l'act have been
conlpleted, as has its trial brief Complaint Counsel by now should — and hopefully does — know
who it is going to call to trial and when. Of course. some scheduling snafus may present
themselves during the course of a complicated trial — but if each party knows who s to teslify in
the next wesk, switching the order of ene or two witnesses should schedules require is no big

deal. But to have to guess who of Complaint Counscl’s 27 witnesses will lestify on the first day



of trial until the Sunday before trial — as Complaint Counsel proposes with 48 hours notice — is
not a search for justice but an unfair trial by ambush.

Mareover, Your Honor has ordered that both parties provide seven days notice of
the intended use of previously-designated deposition testimony to the other side. As Your Homor
recognized, each party will need time to react, prepare and respond to the other’s decisions
regarding designations, This approach is even mare apt for live testimany — particularly where
Complaint Counsel has listed 27 witnesses on its “final’ witness list.

The parties should also have to disclose thelr wituess scheduling a week in
advance to finally make Complaint Counsel admit which of its witnesses it truly intends to call at
trial.  As the Court will recall, Complaint Counsel’s “witness lists” have been a source ol
contention throughout this case and, despite finally shrinking from its original $9 witnesscs,
Complaint Counsel’s cument Hst of 27 possible witnesses still likely containg witnesses
Complaint Counsel bas no intention of calling as witnesses, Indeed, MSC has recently learned
that Complaint Counsel has informed at lcast one of its “wilnesscs™ thal Complaint Counsel
believes it could take as little as two weeks to put on ils case-in-chief and has not informed that
witness whether it intcnds Lo call him al {1al. Compluinl Counsel will be hard-pressed to call 27
witnesses in two weeks and the more logical view is that, as MSC believes, Complaint Counscl
will not be calling all of the 27 wilnesses on its current list. MSC should nat have to waste ilime
and financial resources preparing to cross examine witnesses who will never be called,
Diselosure by both parties of their planned witnesses scven days ahead of time will avoid that
waste of time, effort and money at a time when neither party, particularly MSC, can afford it,

When MSC proposed such a seven-day notice requirement, Complaint Counsel

rejected that approach, Instead, Complaint Counsel stated that it would provide its witness order
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more only 48 hours before they were to take the stand. Complaint Counsel’s view that telling
MSC on Saturday morning which witnesses it intends to call on Monday morning is
unacceptable and does iittle, if anything, to reduce the expense and burden of preparing to cross-
exagrine all 27 of Complaint Counsel’s witnesses (many of which are unlikely to be callad) with
sufficient lead time. Therefore, despite Your Honor's guidance on this issue, the parties have
been unable to reach a agreed-upon disclosure schedule. See Smith Declaration at ™ 3-€.
Accordingly, in hight of the number of witnesses Camplaint Counsel has indicated
it may call at triad — as well as basic famess and a desire in trying this case on the merits and not
through surpmise taetics - MSC requests that each side be required to provide notice as to the
uming and order of thelr withesses on 4 seven-day, rolling basis, By way of example, under this
approach on July 1%, Complaint Counsel will inform MSC of the witness it plans 1o call during

the week of July 8" and the order in which it intends to call those witnesses.



Similarly, on July 8™ Complaint Counsel will informed MSC of the witnesses it intends to call
during the week of July 15" MSC will have the same disclosure obligations for the witnesses

that 1t ntends to call during iis case.

Respectfilly submitred,
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kﬂ;ﬂia L (- Ll HAA)
{eftt W. Smith (Bar No. 438441)

Marimchael O, Skubcl (Bar No. 294934)
Bradfurd E. Biegon (Bar Mo, 453766}
Larissa Paule-Carras (Bar No. 487007}
KIRKLAND &ELLIS

033 15th Streel, N'W.

Washington, DC 20005

{202) 8795000 fiel}

(202} 879-5200 (fax)

Counsel for Respondents,
Dated: June 17, 2002 MSC.Software Corporaiion



UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
WASTHNGTON, D.C. 20580

Joue 12, 2002

Victora Arthaud
Artomay=Advisgr

Divect DHal
202 326 2621

Via fncsimile

. Abbott McCartney, B
FEDERAL TRADLE COMMESSION
(101 Penosylvania Avenne, MW,
Washington, D.C. 20580

Tefft W, Smith, Esqg.
Marimichae] Sknbel, Esq.
KIRELAND & ELLIS
655 Fifteenth St,, N.W,
Washington, D.C. 20005

Re: mre ;Hsﬁtﬂdﬁ“ware, Carp., Dacket Mo, §2040

Dear Counsed,

In respense 1o the questions raised by Tefft Smith’s e-mail of June 11, 2002, [ write the
following:

(1} The partics should work out between themselves the issize regarding advance
disclosure of witnesses Lo be called. To the extent that the partics cagnot, you may file a mation.
Comgplaint Counsel will be required to respond to such muiiou in two days. Be advised, Judge
Chappell will likely order sume notice o be given in advapce of calling witnesses.

{2y DPropetly ?ﬂarﬂd and admitted designations from transcripts of M5C emplovees
may be, but are not required to be, read inopen court. Properly offered and admitted portions of
the Uranseripts are part of ihe record without having heen read in at the heariag,

. o Tudge Chappell wnll allow the nze of properly offered and admited depositions of
third parties in Lieu of Live testimony where such use is agreed to by both sides. T the parties are

vnable 1 agree to the use of depositions in lien of live testimony, the isyue may be raised by
motion.



If Coutplaint Counsel uatends to read previonsly offered and admitted _
designations o open court, it must provide MSC with notics of those designations that it intends
bo read In cowt by July 5, 2002, MSC mst then provide Complaint Counsel with notice of thoss
counter-designations thas it inicnds to read in court by July 9, 2002.

HF MSC itends to read previously offered and admitied designations in open
cowat, it rmast provide Complaint Cotnsel with notice of those designations 7 days prior to the
dates oz which i intends to read such designations. Complaint Counsel must then provide M3C
with notice of those counter-desiguations that it inténds to read in covrt in response within 4 days

of notice,

(3} Tudpe Chappell does intend w Loid the trial five days pet weck, execept thar Judge
Chappell will schedule days off, approximately one day every two wecks., Counsel should be
preparcd to discuss scheduling days off at the final prohearing conference.

(5 Judige Chappell does intend ta hear opening statemenis,

(5) Cral argurget ey be permijtied on motions m limine if Judge Chappell finds that
it would be helpful.

(6} MSC is permitted to set up and keep in the hegring room for the duration of the
trial whatever addifional trial presentarion equipment MSC deems desirable, so long as it does
not disrapt the esquipment already in place or obseure views. MSC should be advised, howover,
that the FTC canmot be held liable for thel or damage to private property left in the hearing
TOOITL.

Very tily yours,
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Victoma C. Anhaed



CERTIFICATE OF SERYVICE

This 13 to certify that on June 17, 2002, 1 caused a copy of the Respondent
MSC Software’s Motion For Seven Day Advance Notice Of Wilness Order 1o be served upon the

following persens by hand delivery:

Honorable D Michael Chappell
Administrative Law Judge

Federal Trade Commission

600 Pennsylvania Av Avenuc, NW.
Washington, DC 20580

Richard I3. Dagen, Esq.

Federal Trade Commission

601 Pennsylvania Avenue, N.W.
Washington, DO 20380

P. Abbott McCartney, Cag.
Federal ‘T'rade Commission

601 Pennsylvania Avenue, N.W,
Washington, D 20580

Karen Mills, Hsq.

Hederal Trade Commission

601 Pennsylvania Avenue, N W,
Washington, DC 20550

Hédy 1. Apong ,,e/ '
ELLTS

655 15% Street, NW

Washington, D.C. 20003

(202) 872-5000 {1l

(202) 879-5200 (fax)



